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Annual Payout Requirements of a Charitable Remainder Unitrust
Taxpayer:
TIN:

This memorandum is in response to your request for advice in
the above referenced case.

DISCLOSURE STATEMENT

This advice constitutes return information subject to I.R.C.
§ 6103. This advice contains confidential information subject to
attorney-client and deliberative process privileges and if prepared
in contemplation of litigation, subject tc the attorney work
product privilege. Accordingly, the Examination or Appeals
recipient of this document may provide it only to those persons
whose official tax administration duties with respect to this case
require such disclosure. 1In no event may this document be provided
to Examination, Appeals, or other perscns beyond those specifically
indicated in this statement. This advice may not be disclosed to
taxpayers or their representatives.

This advice is not binding on Examinatien or Appeals and 1is
not a final case determirnation. Such advice is advisory and does
not resolve Service positicn on an issue or provide the basis for
closing a case. The determination of the Service in the case is to
be made through the exercise of the indegendent judgment of the
office with jurisdiction over the czse.

ISSUES
1. Whether there are taxable conseguences to the income
beneficiary if a charitable remainder un:itrust fails to distribute

the proper annual payout.

2. Whether the charitable remainder unitrust's failure to
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distribute the proper annual payout to an income beneficiary
results in the revocation of the trust's status as a charitable
remainder unitrust.

CONCLUSIONS

1. The trust's failure wf the-trusl to distribute the proper
annual payout, as set forth in the trust documents, results in a
taxable deemed distribution to the inceme beneficiary.

2. The trust's failure of the-trust to meet its annual payout O
requirement, as set forth in the trust deccument, does not result in
the revocation of the trust's charitable unitrust status where the
trust otherwise complies with I.R.C. § 654 et. seq.’

FACTS!

In , the taxpavyer contributed_
located in county, to a Charitaple Remaind § +-
namin i income beneficiary and the
Mas the remainderm&n. The trustee,
is required tc make an annual payout of B oc:cenc of the trust
assets to the taxpaver.

During the - tax year, the taxpaver did not make an actual
contribution to the trust; no. did he recsive the percent
payout to which he was entitled. Althouch the trust was attempting
to sell during ). it was unable to find a

Duyer at its as!lﬂg price because of —
in California. Thus, when the trust Id not have sufficient income

to cover the required |l cercenc cavous in M, it did not
make up the difference thrcugh the sales ¢ its assets.

ANALYSIS

A charitable remainder trust is eithar a charitable remainder
annuity or unitrust. The general rule fcr a unitrust is that its
governing instrument must provide for fixad bercentage payments of

‘The facts set forzh in this opinicn wers ciizined from your memorandum
sesking District Counsel's advice and the zdgici nzl facts provided during
telepnone cenversations petwesn 2evenue Agent Ho and Mr. Richards. We have
made no inderendent invastigatien of the f in this case. Our legal
conclusions ire contingent on the dccuracy 3I ths information provided. Thus,
Counsel reserves the right tg change ocur c:inclusizas if the actual facts are
differesnt than the facts represencad to us in YCII Zequest for advice.
Accordingly, vou shnould not rely cn this memorandom, and you should seek
further advice from Counsel, if YoU uncaver any Ilnicrmation incensistant with

I
ic
the facts recited herein.
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the net fair market value of the trust's assats, at least annually,

to the income beneficiary. Treas. Reg. § 1.654—3(a){1)(i)(a). The
legislative history provides that the method ‘used to determine the
unitrust amount may not be discretionary with the trustee. H.R.
Conf. Rep. No. 782, 91st Cong., 1lst Sess. 2%g (1969), 1965-3 C.B.
644, 655. The fixed percentage must be zat ‘least five percent of
the fair market value of the trustc assets., However, there is an
income exception that allows the governing instrument toc provide .
that the trust pay the lesser of the percentage amount or the ftotal
trust income. Treas. Reg. § 1.664-3(a) (1) (i) (b). '

The legislative history is clear that the paycut provisicns of
§§ 664 et. seg. were enacted to brevent & charitable remainder
trust frem being used to circumvent the current income distribution
requirement imposed on private foundations. S. Rept. No. 91-552,
9lst Cong., 1lst Sess. (1969), 196%9-3 C.B. 481. In the absence of
these rules, the unitrust could abuse its tax free status by
providing for z minimal payout to the income beneficiary and
accumulate trust income in excess of the taycut requirement without
tax for the future benefit of charity. La Meres v, Commissicner,
98 T.C. 2%4 (1992). It is the tax free dccunmulaticn of excess
income that Congress sought to prevent throuch the five percent, or
annual trust income, requirement.

A unitrust amount may be paid in cazsh or other property. "In
the case of a distribution made in other property, the amount: paid,
Cresdited, or resguired to _be distributed shall be considered as an
amount realized by the trust from the sa’e or other disposition of
the property.” Treas. Reg. § 1.664-1(d) 'S) (emphasis added).
Unitrust distributions, or required distributions, have the same
characteristics in the hands of the recizient as they would have in
the trust. Treas. Reg. § 1.684-1(d). Thus, ordinary trust income
for the taxabie year and undistribured tr-ust income from previous
years is treatad as ordinary income in the hands of the recipient.
Treas. Reg. § 1.664-1(d) (1) (a). Likewisz, capital gain for the
taxakle year and undistributed capital gzin for previous years are
treated as capital gain in the hands of -he recipient. Treas. Regq.
§ 1.664-1(d) (1) (b). If the trust has bc=1 short and long term
capital gain, the short term capital gain is deemed distributed
first. Treas. Reg. § 1.684-1(d) (1) (b) (i . inally, trust cocrpus,
meaning the net fair market value of the ¢ T assets less the
total undistributed income in the acove zarte cries, is treated as
trust corpus in the hands of the recipier- Treas. Reg.

§ 1.664-1(d) (1) (d).




CC:WR:SCA:LN:TL-N-6144-98 \ page 4

APPLICATION

Here, the annual payout due to the taxpayer in- was
.? However, the amount diszributed ‘to the taxpayer by the
trust in [ vas S  voreover, the trust has never
distributed the remaining S- Zo the taxpayer.

Nevertheless, the underpaymert of ‘the annual payout amount

must be included in the taxpayer's grcss income. See,
generallv, Treas. Reg. §§ 1.664?Tdf)(3)(iii}1b) and
1.664-(d) (4) (1). The underpayment -would be created as a

distribution of other propertwv. Thus, it is treated as an amount
realized by the trust from the szle or other disposition of
property. See, Treas. Reg. § 1.684-1(d) (5). Therefore, the income
is capital gain or a return of basis, and the taxpayer is taxed
accordingly. Treas. Reg. § 1.664-(d) (1) (b).

Further, the trust should not lose its charitable remainder
unitrust status if the taxpayer reports the underpayment in its
dgross income. The distribution will have keen tax to the recipient
as required. The trust will not have been used to circumvent the
current income distribution reguirsment imcosed on private
foundations. Accordingly, revocazicn of the trust's status as
charitable remainder trust is neither warranted or required.

This advice 1s being sent to our Naticnal Office for
post-review under our nondocketed significant advice procedures.
In general, we are notified of anv changes to our advice with 10
business days. We will notify you of the National QCffice's
comments upon their receipt by this office.

"Although Treasury Regulation § 1.5¢4-3(a) (1} %) (b} permits the taxpaver
Lo creac2 an income =xception to the anruzl pavout izmount i the trust
instrument, tihers is no such excepticn in the insScroment governing the truss

in this case.
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We willi be glad to assisz ycu in the further development of
this case. If you have any cuestions, please call Nicholas
Richards at (949) 360-3423¢.

¢)

HARRY M. ASCH
District Counsel

By P2 /:Z?;i:;;EZz;___
NICHECIS J. RICHARDS
Attorney

Approved:

2L 0 G

RICHARD S, GOLDSTEIN
Assistant District Counsel
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